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Legal & Democratic Services  Cumbria House 107-117 Botchergate  Carlisle  Cumbria  CA1 1RD
T: 07976 062123 E: shamim.lindsay@cumbria.gov.uk

TO: The Chair and Members of the County Council’s Cabinet

Date 18 December 2017
Your reference: 
Our reference: 

            
Dear Member

Cabinet – 21 December 2017

Further to the agenda for Cabinet on Thursday 21 December 2017, please find attached 
the following report which was marked to follow:-

  Agenda Item No 7b – Response to Referral from South Lakeland Local Committee 

You should now have all your papers for the meeting.

Yours sincerely 

Shamim Lindsay
Group Solicitor Legal and Democratic Services 

Please direct all enquiries regarding this letter to Shamim Lindsay on Tel no 07976 
062123, or by email shamim.lindsay@cumbria.gov.uk

mailto:shamim.lindsay@cumbria.gov.uk
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Committee: Cabinet
Date of meeting: 21 December 2017

Title of Report: Response to the Referral from South Lakeland Local 
Committee - 3rd Party Agreements on the Highways 
Network.

Report by: Corporate Director Economy and Highways
Cabinet Member: Cllr Keith Little, Cabinet Member for Highways and 

Transport

What is the Report About? (Executive Summary)

1. This report is in response to a referral from South Lakeland Local Committee 
which asks for Cabinet to consider issues arising from a Highways review and the 
subsequent impact this will have on Parish Councils and voluntary organisations 
seeking to improve their environment.

2. In the referral report from the South Lakeland Local Committee the Local 
Committee refers the following to Cabinet:

 Cabinet is asked to provide greater clarity on the scope of the review and 
the full rationale in terms of risks to Cumbria County Council.

 Cabinet is asked to carry out the review swiftly, setting out a firm 
timeframe for its conclusion and the reporting of recommendations.

Recommendation of the Corporate Director

3. It is recommended that Cabinet support the review which has commenced within 
the Highways, Transport and Fleet Service into the current arrangements 
surrounding the undertaking of maintenance activities on the highway by Parish 
Councils and other groups.

4. It is recommended that a paper setting out the conclusions of this review and 
proposed next steps is reviewed by Cabinet at its meeting in February 2018. This 
will provide sufficient time for a thorough review of the existing arrangements, the 
associated liabilities to the County Council and to develop robust proposals to 
mitigate these risks going forward.

Background to the Proposals

5. Over the years a number of agreements have been entered into by the County 
Council with community groups wishing to undertake maintenance activities on 
the highway within their local communities. These agreements have in the main 
been with Parish Councils but agreements also exist with other groups.
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6. A recent exercise to take stock of these agreements has identified instances 
where the County Council is potentially at risk of significant liability in relation to 
the safety of both road users and the safety of the individuals undertaking the 
works.

7. A number of agreements exist with third parties that cover a range of 
maintenance activities including: verge maintenance, winter maintenance 
activities, gulley clearance, clearance of verge drainage channels (grips), siding 
out of footpaths, liaising with landowners to clear vegetation and cut over-
hanging hedges, sign cleaning and removal of vegetation obstructing signs and a 
range of other routine maintenance activities by further agreement with the 
County Council.

8. The agreements in existence vary in their quality and the extent to which they 
mitigate liability to the County Council. Furthermore there are agreements in 
existence which have not been signed or are not in writing but where information 
points to the activities being undertaken by the third party. There are also 
examples of agreements being in place where evidence of necessary additional 
documentation, for example public liability insurance has not been received.

9. Information also suggests that a number of groups including Parish Councils are 
undertaking or intend to undertake maintenance work on the highway with no 
agreement in place.

10. The review currently being undertaken aims to thoroughly assess both the 
benefits and risk of encouraging and enabling communities to undertake works to 
improve their environment through such agreements in relation to the public 
highway. The review will identify the benefits that can be gained to local amenity 
and to the County Council whilst outlining the investment that will be required in 
order to implement strong and robust agreements and to provide the necessary 
robust oversight and performance management of such agreements.
Options Considered and Risks Identified

Option (a)

 Do nothing and let the existing arrangements continue without any review of
liability, risk and management arrangements.

 This option has been rejected as it results in potential risk to road users, to 
those undertaking the work under the existing arrangements and results in 
unacceptable levels of liability to the County Council.

Option (b) 

 Cease all third party agreements.
 This option would be the quickest and most thorough way through which to 

mitigate corporate liability associated with these agreements and activities. 
However a number of organisations including parish councils have indicated 
that they would nonetheless continue with undertaking highway maintenance 
activity. This could create an adversarial position which would not assist the 
County Council in the ultimate aim of the review which is to mitigate risks to 
the safety of road users or the persons carrying out any third party activities 
due to the lack of resource available to the County Council to adopt a 
“policing” type role. 
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Option (c)

 Undertake a thorough review of the existing arrangements and propose 
options for the consideration of Cabinet in February 2018.

 To not enter into any further agreements or extensions to existing agreements 
until such time as the review is concluded and recommendations have been 
considered by Cabinet.

 To increase oversight of any existing agreements, where work is currently 
being undertaken, to ensure that activities are being undertaken in a safe 
manor.

Risks – Until the review is concluded the existing risks and liabilities remain. The 
review will also seek to implement enhanced oversight of the existing 
arrangements during the period of the review.

Reasons for the recommendation/Key benefits 

 To fully understand the risks inherent in the current arrangements and 
propose mitigations to these whilst also considering the benefits to be gained 
through supporting community based activity.

 The recommendation is believed to be the quickest and most pragmatic way 
of understanding and mitigating the risks in existence. A complete and 
immediate cessation of all current agreements is believed likely to be 
ineffective due to the stated position of a number of third party organisations.

Financial – What Resources will be needed and how will it be Funded?

10. There are no direct financial implications arising from the recommendations 
contained within this report.  The review and the paper setting out the conclusions 
of the review will be undertaken within existing resources.

11. The review will need to take into account that third party agreements can have an 
effect upon the County Council’s insurance position and close dialogue with the 
Council’s insurers will be required to mitigate any associated risks. 

12. The recommendations of the review however, may have resource and financial 
implications for the Council and these will become clearer once the review is 
complete. 

Legal Aspects – What needs to be considered?

13. The Council has duties and liabilities under the highway act to ensure as far as 
reasonably practicable the safety of road users.

14. The Council has duties under the Health and Safety at Work Act to take all 
reasonable measures to protect the health and safety of people working on its 
behalf, these obligations cover individuals working under the management of 
third parties on behalf of the Council.

15. The Council has a duty to maintain the highway. Consequently the Council may 
owe a duty of care to those affected by the exercise of that duty.  This means the 
Council can be liable to highway users where, for example, it has not ensured as 
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far as reasonably practicable that safe passage along a highway is not 
endangered by maintenance activities (including gritting).  

The Council does not appear to have sufficient clarity and control over the 
arrangements. This makes if difficult to accurately assess the extent of the risk of 
the Council being liable to road users due to the third party activities, and 
whether claims as a result of those activities would have a good chance of 
success.  

Council Plan Priority – How do the proposals contribute to the delivery of 
the Council’s stated objectives?

12. To provide a safe and well managed highways network, secure infrastructure 
improvements and support local economic growth,

13. To enable communities to help shape their local services, promote health and 
wellbeing and support those in poverty,

What is the Impact of the Decision on Health Inequalities and Equality and 
Diversity Issues?

13. The review will determine and advise upon any impacts in relation to Health 
Inequalities and Equality and Diversity Issues.

Appendices and Background Documents

None

Key Facts

Electoral Division(s): County Wide.

Executive 
Decision 

Key 
Decision 
Included 
in 
Forward 
Plan

Exempt 
from 
call-in

Exemption 
agreed by 
scrutiny 
chair

Considered 
by 
scrutiny, if 
so detail 
below

Environmental 
or 
sustainability 
assessment 
undertaken?

Equality impact 
assessment 
undertaken?

Approved by Cabinet Member/s on 15.12.2017

Previous relevant Council or Executive decisions
Not Applicable

Consideration by Overview & Scrutiny
Not Applicable

Background Papers
Referral from South Lakeland Local Committee - 3rd Party Agreements on the 
Highways Network.

Report Author
Stephen Hall – Assistant Director Highways, Transport and Fleet
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